In the Matter of License No. A-54803
| SSUED TO ORI EN GECRGE QAKLEAF

DECI SI ON AND FI NAL ORDER OF THE COMIVANDANT
UNI TED STATES COAST GUARD

893
ORLEN GEORCGE OAKLEAF

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 23 May 1955, an Exam ner of the United States
Coast QGuard at Panama City, Florida, suspended License A-54803
issued to Olen George QOakleaf wupon finding him guilty of
m sconduct based upon one specification alleging in substance that
while serving as operator of the Anerican Mtorboat GRACIE RAE
under authority of the |license above described, on or about 9 April
1955, while said vessel was navigating in the vicinity of the
passenger notor QUEEN OF QUEENS, near St. Andrew dock, he operated
t he boat in an unsafe manner and at excessive speed while carrying
passengers for hire.

Two ot her specifications of m sconduct were dism ssed by the
Exam ner and are of no concern here.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Al though advised of his right
to be represented by counsel of his own choice, Appellant acted as
his own counsel. He entered a plea of "not guilty" to the charge
and specification preferred agai nst him

Thereupon, the Investigating Oficer made his opening
statenent and introduced in evidence on the nmatters of the
specification the testinony of two witnesses, Alfred R Holley,
operator of QUEEN OF QUEENS, and Donald M Morrell, operator of MB
JUDY BETH.

I n defense, Appellant offered in evidence his sworn testinony
and that of George W Wl ker, deck hand aboard GRACI E RAE

At the conclusion of the hearing, having heard the argunent of
the Investigating O ficer (Appellant waived argunent) and given
both parties an opportunity to submt proposed findings and
concl usi ons, the Exam ner announced his decision and concl uded t hat
t he charge and specification had been proved. He then entered the



order suspending Appellant's License No. A-54803 for a period of
fifteen nonths. This period incorporated a suspension, previously
ordered by an Examner, after a finding that probation had been
vi ol at ed.

BASES OF APPEAL

Appel l ant urges seven points on appeal, substantially as
fol | ows:

1. the captain of QUEEN OF QUEENS should have sounded a
danger signal if he suspected danger;

2. there is conflict of testinmony as to the "washing of the
deck" of QUEEN OF QUEENS, and Appel |l ant denies that he
"al nost ran QUEEN OF QUEENS on the |ighted buoy";

3. there was no evidence of the speed of QUEEN OF QUEENS;

4. there was variance in the testinony with regard to the
| ateral distance between the boats;

5. the operator of QUEEN OF QUEENS has admtted, extra-
judicially, that "we were after that boat";

6. Appel l ant did not have counsel at the hearing and was so
deprived of possible testinony from passengers, since
di sper sed,;
7 this enploynment is Appellant's sole source of support for
self and famly.
APPEARANCE: Jones and Harrell, Pensacola, Florida, by Joe J.
Harrell, Esquire, of Counsel
OPI NI ON

It is believed that Appellant's points nunbered "2" and "4"
have nerit, necessitating the opinions which shall follow and the
action to be taken. However, in order that matters raised here
need not be raised again, disposition is first nade of the other
points in order.

1. A failure of one party to sound a danger signal wll not
excuse proved m sconduct on the part of another.

3. The record does contain evidence of the speed of QUEEN COF
QUEENS (R-16).



5. Determ nation of the case will be on the record and not
on alleged off-the-record adm ssions.

6. Appel lant was fully advised of his rights to counsel, as
well as of his other rights, both by the Exam ner at the hearing
and by the Investigating Oficer five days earlier. He was, at

every stage, given opportunity to introduce whatever evidence he
w shed.

7. | f Appellant was guilty of an offense involving unsafe
operation of a passenger-carrying notorboat, especially in view of
his prior record, the order is not considered excessive despite the
fact that operating such boats is his sole source of incone.

As to Appellant's points "2" and "4", exam nation of the
record causes considerable difficulty. A nmere variance in
testinmony is, of course, not sufficient to require review of an
Exam ner's findings. But on the state of this record, the findings
are considered inadequate and the variances raised in the appeal
are matters requiring specific resolution.

The Exam ner's findings on the specification are "that Ol en
George QOakl eaf, while serving as aforesaid, did, on or about 9
April 1955 while navigating in the vicinity of the passenger MB
QUEEN OF QUEENS, near St. Andrew Dock, operate his boat in an
unsaf e manner and at excessive speed while carrying passengers for
hire." These are ultimate findings and anobunt to the sane as
finding the specification proved.

The Opinion of the Examner with respect to the matter of this
specification is set out in full:

"As to the second specification, operating the M B GRACI E RAE
at an excessive speed, the record clearly shows this to be the
fact, Captain A K Holley, notorboat operator of the MB
QUEEN OF QUEENS testified that about five o' clock in the
evening on 9 April 1955 as he was returning to his dock he
observed the M B GRACIE RAE coming up on his stern and pass
hi m about 25 to 45 feet off at a speed of about 12 or 13
knot s. That the swells created by the M B GRACIE RAE so
proceedi ng washed his deck frommdships to stern, putting six
i nches of water thereon for a distance of about thirty-fee,
and alnmost ran himon the lighted buoy. M. QGakleaf did not
deny what Captain A. K Holley so stated, but, said that he
did slow down to the point where he thought it was safe
navi gation by the M B QUEEN OF QUEENS.

The second specification, on ny view of the record, was held
proved. "



Appellant's entire testinony on this matter is found at R-44
in answer to Examner's Question 2, but evidence anounting to
deni al was introduced by Appellant through the testinony of Wl ker
(R 42, 43).

It is first noted that Appellant twice admtted during the
proceeding that he had been proceeding at "excessive speed.”
However, speed is excessive according to the circunstances and
Appel l ant's denial of the alleged circunstances | eaves the question
one to be resolved by the Exam ner on specific findings.

As to the circunstances, the record raises questions which are
not resolved in the Findings or Opinion. The only attenpt at
identification of the place of the occurrence is in the testinony
of the witness Holley, ". . . she passed on ny port side between
this red light and this nun buoy, the nunbers |I don't renenber :

"(R-15). This witness refers several tines to a "light". The
testinmony of the witness Wal ker refers to two buoys (R-42). the
Exam ner refers to a "lighted buoy."

An examnation of C and G S. Chart #489 raises a belief that
the aids to navigation referred to are Buena Vista Shoal Light
(5539-6857, Light List, Atlantic Coast, 1955) and Buena Vi sta Shoal
Buoy "6". The light is set upon a dol phin, the normal size of
which, in this area, is ten feet square.

The testinony of Holley then appears to indicate that his boat
was to the right ("inside) of the dolphin while GRACIE RAE was
out si de the dol phin, between the light and the nun buoy. (R-16).
Still, his testinony is that GRACIE RAE" al nost run nme on the |ight

" (R-16). This would be an inportant factor in determnation of
unsafe operation nore specific findings on this matter are
desi rabl e.

I n connection with this, other nmatters appear that render
further findings necessary. |f Buena Vista Shoal Light be the one
in question, the wwtness Holley's estimtes of distance wll bear
scrutiny by the Examner. For exanple, the distance fromthe pier
was given by Holley as being under 500 feet (R-16) while the
di stance from Buena Vista Shoal Light to the nearest pier marked
upon the chart is 2100 feet. Simlarly, this witness estinmated the
distance from the light to the nun buoy as 75 feet, while the
charted distance fromlight to buoy is over 270 feet. On review,
the Examner may well consider these factors in arriving at
findings as to the distance QUEEN OF QUEENS passed inside the |ight
land as to the distance off of GRACI E RAE

On the state of the record, the Examner's Opinion is
i nadequate to buttress the Findings of Fact. Further review of the
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record by the Exam ner nmay enable him in the light of the comments
herein and on considering the reliability and credibility of the
W t nesses, to nmake adequate specific findings either to support the
specification or require its dismssal. Additional evidence may be
found desirable by the Exam ner to resolve the issue.

I n reconsi dering, the Exam ner may al so give consideration to
t he question of Appellant's intent concerning which no finding was
made and no opinion expressed. If the ultimate facts in the
specification again be found established, the question of whether
Appellant's action was msconduct or negligence should be
considered and, if the findings so require, an anmendnent of the
Charge may be nade.

ORDER

The order of the Exam ner dated at Panama Cty, Florida, on 23
May 1955 is VACATED and the Findings on the Charge and
Specification are SET ASIDE. The case is REMANDED to the Exam ner
for further proceedi ngs not inconsistent herewth.

J. A Hirshfreed
Rear Admiral, United States Coast CGuard
Acti ng Commandant

Dat ed at Washington, D. C., this 22nd day of My, 1956.



